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Re:  Docket No. 21-CRB-0001-PR-(2023-2027) Making and Distributing 
       Phonorecords (Phonorecords IV) Notice of Proposed Rulemaking,  
       37 C.F.R. Part 385 Subpart B 
 
Your Honors: 
 
I write with reference to the recent Motion to Compel Copyright Owners to 
Produce Subpart B Settlement Documents filed January 10, 2022 in the 
Phonorecords IV docket (“Motion”) 1 on behalf of Spotify, Amazon and Pandora 
(“Services”) with respect to rates and terms to be set by the Judges in 
connection with the so-called “streaming mechanical” royalty2 as part of 
Phonorecords IV.   
 
In particular, I wish to clarify some ambiguities in the Motion regarding previous 
filings3 in Phonorecords IV by my clients.  This letter is not intended to be 

 
1 Spotify USA Inc., Amazon.com Services LLC and Pandora Media, LLC, Motion to Compel 
Copyright Owners to Produce Subpart B Settlement Documents (Jan. 10, 2021) (eCRB Dkt. No. 
26026). 
 
2 37 C.F.R. Part 385 Subpart C. 
 
3 Comments of Helienne Lindvall, David Lowery and Blake Morgan (July 26, 2021) (eCRB Dkt. No. 
25533) (“first comment”) and Second Reopening Period Comments of Helienne Lindvall, David 
Lowery and Blake Morgan (Nov. 22, 2021) (eCRB Dkt. No. 25936) (“second comment”). 
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attributed to any of my clients or any organization; I write on my own dime 
today.  I only wish to make a few observations that I hope will assist the Judges 
in assessing the Motion and giving it the weight it deserves.  I feel this needs to 
be done because the clients cannot afford to actually participate in the 
proceeding and are therefore not able to raise objections in the normal course a 
participants.  I leave it to the Judges to decide if this letter should be made part 
of the record, but have no objection to that result. 
 
In a nutshell, the Services misstate what the clients actually said by misapplying 
the clients’ objections made to the Subpart B proposed settlement and 
rulemaking for which the Judges rightly requested comments—twice—to the 
“streaming mechanical” piece of the Phonorecords IV proceeding which the 
clients simply did not address because the Judges have not yet requested 
comments on any proposed rulemaking since there isn’t one.  I leave it to the 
Judges to decide why this happened and cast no aspersions today.  
 
A Voluntary Step Toward Transparency 
 
At the outset, it must be recognized that the Copyright Owners have gone a long 
way toward transparency with their public comment4 that included the MOU 
and related documents that confirm the conditional nature of the MOU and the 
proposal to extend the frozen Subpart B rates.  While I do not speak for my 
clients, I am personally satisfied that the Copyright Owners have made a good 
faith voluntary effort at the disclosure we requested in our first comment.  That 
disclosure acknowledges the extent of their authority, or lack thereof, due to the 
disclosure of the opt-in MOU structure.  The Judges will determine the 
sufficiency of that disclosure for purposes of a revised rulemaking and may seek 
further public comment at that time. 
 
If I had my druthers, I personally would prefer to also learn the dollar amount of 
the settlement and believe that the public would benefit from that disclosure for 
context.  It is clear from the Copyright Owners’ voluntary disclosure and the 
many public comments received by the Judges that the Copyright Owners do not 
speak for all songwriters and have not satisfactorily addressed the inherent 
conflicts of interest in the proposed settlement for Subpart B royalties as we 
described in some detail in our second public comment.  I leave it to the Judges 
to determine whether revealing the amount of the settlement in a public or 

 
4 Joint Record Company Participants and Copyright Owners, Comments in Further Support of the 
Settlement of Statutory Royalty Rates and Terms for Subpart B Configurations (Aug. 10, 2021) 
(eCRB Dkt. No. 25577). 
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redacted private document or further consideration of the inherent conflicts 
would have probative value.  But further disclosure by the Copyright Owners 
does not solve the problems with the Motion for the Services. 
 
The Services’ Motion Mischaracterizes the Comments 
 
Turning to the Motion, the Services’ argumentation has fatal flaws as far as our 
comments are concerned.  The Services have, unfortunately, cherry picked a few 
quotations from my clients’ previous filings regarding the Subpart B proceeding 
in Phonorecords IV in an apparent effort to undermine the Copyright Owners’ 
position on the unrelated “streaming mechanicals” piece.  One offending 
quotation is this: 
 

Objections filed in response to the Subpart B settlement expressly 
contradict Copyright Owners’ characterization of their work on behalf of 
songwriters: numerous songwriters stated on the record that Copyright 
Owners did not represent songwriters’ interests in negotiating the 
Subpart B settlement.5  

 
I’m sure I don’t have to tell the Judges that this effort is fallacious on its face 
because my clients limited their comments to the impact of extending the 
Subpart B rate freeze since that was subject of the proposed settlement for which 
the Judges sought public comment.  A question about the approach to Subpart B 
implies nothing about the approach to Subpart C.  By definition, then, this effort 
at a mix and match ensemble by the Services clashes like stripes and 
houndstooth. 
 
The subject matter limitation for public comment set by the Judges6 properly 
constrained those comment on topics other than the proposed Subpart B 
settlement then at hand.  Topics such as anyone’s authority to negotiate entirely 
unrelated rates and terms as well as commentary on lost revenue due to the 
cannibalization of sales caused by streaming were clearly—and obviously--
outside the scope or only mentioned tangentially in our comments.   
 

 
5 Motion at 8. 

6 Proposed Rule, 86 FR 33601 (June 25, 2021) (eCRB Dkt. No. 25358) (“Notice”).  (“The proposed 
editorial changes apply to §§ 385.10 and 385.11 of Subpart B and to two definitions in Subpart A 
and would clarify the regulations.” Notice at 33602.)  
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A readily confirmable fact is that Subpart B revenues have cratered due to 
streaming.7  Another readily confirmable fact is that despite the devastation of 
streaming, the vinyl configuration recently has enjoyed a resurgence—but only 
compared to zero, not compared to physical sales levels before streaming laid 
waste to songwriter revenues.8  Nowhere in my clients’ filings did they say 
otherwise, consistent with their widely reported and strongly held views about 
the disaster of streaming for songwriters which I have to believe the Services 
know about. 
 
What my clients have said is that for some songwriters—not all, but some—
physical, and especially vinyl, is still a meaningful income stream because their 
fans are not big streaming users or because fans continue to buy vinyl for 
whatever reason.9  Plus, the vinyl resurgence and resilience is producing 
sufficient sound recording revenues that warrant an increase (if not a catchup) in 
the frozen Subpart B rates—as well as an increase in the streaming rates for 
separate reasons.   
 
If anyone has any doubt of the dim view that many songwriters take of 
streaming, they need only sample the public statements of my clients, 
particularly concerning Spotify.  My client David Lowery famously even sued 
Spotify, litigation that many believe led to the new retroactive safe harbor on 
damages in Title I of the Music Modernization Act (for which both Spotify and 

 
7 There are reams of data and publications supporting this proposition, but for purposes of this 
letter see, e.g., House of Commons, Digital, Culture, Media and Sport Committee, Economics of 
music streaming (July 9, 2021) at 45, available at 
https://publications.parliament.uk/pa/cm5802/cmselect/cmcumeds/50/50.pdf (“One songwriter 
and composer, who co-wrote an NME and Rolling Stone award-winning song that was streamed 
137 million times on Spotify, received a royalty of £3,013.47. Another prominent songwriter and 
producer received approximately €352 in Spotify payments over three years from a one-third 
writing share for a song that was streamed over 14 million times.”) ; and Mark Mulligan and Keith 
Jopling, Rebalancing the Song Economy (April 16, 2021) at 19, available at 
https://www.midiaresearch.com/reports/rebalancing-the-song-economy (“In the absence of 
increasing payments, music providers must drive factors 1 and 2 above as hard as possible. Even 
so, transforming hundreds of dollars of monthly streaming income to tens of thousands (or 
more) requires exponential growth. While streaming has opened up access to a vast audience 
pool, extracting meaningful revenues requires stellar success: hundreds of thousands of 
streams.”)  

8 See, e.g., first comment at 16. 
 
9 See, e.g., statements of Jeff Gold quoted in first comment at 20. 
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the Harry Fox Agency are currently being sued in Nashville this very day10 in a 
case that challenges the Constitutionality of that reach back provision).  The 
Services should know better than to purport to twist up my clients’ words to 
reach a conclusion that is absurdly at odds with everything the clients stand for 
and have advocated against for many years. 
 
It is not unusual that people have different views on policy—despite the much 
ballyhooed Music Modernization Act, a recent small poll shows that nearly half 
the poll respondents did not think “my voice was heard” when crafting the 
MMA.11  Surely this comes as no surprise to the Services that use the law to get 
their way12 by out-spending everyone;  the Services’ unparalleled access to 
lawmakers makes Standard Oil look like pikers.  It also is no surprise to the 
Copyright Office which has announced a formal strategic goal of making the 
copyright system “accessible to as many members of the public as possible….”13  
 

 

10 Eight Mile Style, LLC; Martin Affiliated LLC v. Spotify USA Inc. Harry Fox Agency LLC (US.D.C. 
Mid. Dist. Tenn. Nashville Div. (2019) Case No. 19-CV-00736) at 10 (“[T]he retroactive elimination 
of the right of a successful plaintiff to receive profits attributable to the infringement, statutory 
damages, and attorneys’ fees is an unconstitutional denial of substantive and procedural due 
process and an unconstitutional taking of a vested property right.”); Murray Stassen, Spotify and 
Harry Fox Agency Accused of ‘Joint Conspiracy’ to Infringe Copyrights in Eminem Publisher 
Lawsuit, MUSIC BUSINESS WORLDWIDE (July 2, 2020) available at 
https://www.musicbusinessworldwide.com/spotify-and-harry-fox-agency-accused-of-joint-
conspiracy-to-infringe-copyrights-in-eminem-publisher-lawsuit/. 

11 ARTIST RIGHTS WATCH, Many Did Not Feel Their Voice Was Heard on Music Modernization Act 
(Jan. 24, 2022) (“47% of respondents did not feel their voice was heard in crafting the Music 
Modernization Act.”) available at https://artistrightswatch.com/2022/01/24/many-did-not-feel-
their-voice-was-heard-on-music-modernization-act/ 
 
12 It is worth noting that the Judges may be presiding over a proceeding involving several digital 
music services that are part of companies that many in Congress seek to break up for abusing 
their unprecedented market power, perhaps even before the conclusion of Phonorecords IV.  
See, e.g., Brian Fung, House Lawmakers Introduce Big Tech Bills That Could Break Up Amazon, 
Google and Others, CNN (June 11, 2021) available at 
https://www.cnn.com/2021/06/11/tech/house-tech-antitrust-bills/index.html; Gene Quinn and 
Steve Brachmann, Tech Super Giants Maintain Standard Oil Sized Monopolies, IP WATCHDOG (Feb. 
28, 2018) available at https://www.ipwatchdog.com/2018/02/28/tech-super-giants-maintain-
standard-oil-sized-monopolies/id=93923/ . 
 
13 U.S. Copyright Office, Strategic Plan 2022-2026: Fostering Creativity & Enriching Culture (Jan. 
2022) at 5, available at https://www.copyright.gov/reports/strategic-plan/USCO-strategic2022-
2026.pdf . 
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But—the streaming piece of Phonorecords IV was not even the subject of the 
Subpart B public comments.  If the streaming piece ever is the subject of public 
comments, were I forced to place a bet, my money would be on the Judges 
hearing from a bunch of songwriters on these very topics.14 
 
To reiterate, there is absolutely no question that streaming has cannibalized 
sales to the great detriment of songwriters and that songwriters are severely 
undercompensated (see image below).15  The reality on the ground is well-
articulated in the quotation from David Kokakis that the Services also twist up in 
the Motion—streaming is substitutional and not complementary.16  It’s not 
surprising that the Services choose to ignore this reality but ignoring it doesn’t 
make it so.  If this tack is allowed to continue, next the Services will be telling 
songwriters they are ungrateful for algorithmic exposure, one of the great 
canards. 
 

 
14 For example, the “market centric” method of calculating streaming royalties on both the artist 
and songwriter sides is essentially a mathematical rendering of “the rich get richer.”  Both the 
Midea report and the UK Parliament’s Digital Culture Media and Sport Select Committee report 
provide an in-depth discussion of this travesty where only scale survives.  See also, David Dayen, 
Islands in the Stream, THE AMERICAN PROSPECT (Mar. 22, 2021) available at 
https://prospect.org/power/islands-in-the-stream-spotify-youtube-music-monopoly/. 
 
15 For anecdotal evidence, see Songwriter Needs Help: Gofundme Fundraiser for Hugh Prestwood 
and Judy Ahrens, THE TRICHORDIST (Jan. 20, 2022) 
https://thetrichordist.com/2022/01/20/songwriter-needs-help-gofundme-fundraiser-for-hugh-
prestwood-and-judy-ahrens-artistrightswatch/. 
 
16 Motion at 5. 
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But since the Services have tried to combine the comments from the Subpart B 
discussion into their own misguided attempt to overlawyer and underdeliver on 
fair value for streaming, I respectfully ask that the Judges please take notice of 
an extensive study I co-authored last year for the World Intellectual Property 
Organization that highlights the destructive effect of streaming on the creative 
community generally.17  Although we focused on the sound recording side in the 
WIPO study, the argumentation and data are equally applicable to songwriters—
only more so because songwriters are paid so little to begin with, in large part 
due to the long commercial shadow of both the tragic history of extended 
freezes on U.S. mechanical rates and the outsized influence of the United States 
and Anglo-American repertoire on the global market. 
 

 
17 Christian L. Castle, Esq. and Prof. Claudio Feijoo, Study On The Artists In The Digital Music 
Marketplace:  Economic And Legal Considerations, WIPO STANDING COMMITTEE ON COPYRIGHT AND 
RELATED RIGHTS, 41ST SESSION (June 1, 2021) available at 
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=540735 
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And this leads me to the most off-base part of the Motion,18 and where the 
Services quote directly from my clients’ comments regarding the authority of the 
Copyright Owners to extend the freeze on Subpart B rates.  The Services 
transmogrify the clients’ well-founded assertions into some overbroad 
statement about the general authority of the Copyright Owners that serves the 
Services’ own purposes but which I have difficulty even following.  While not 
speaking for my clients as I have no instruction from them, I doubt they would 
disagree that, if anything, the Services have now touched upon a real third rail.   
 
My clients never once said that the Copyright Owners had no authority to speak 
for any songwriter, just not for all the world’s songwriters on the subject of the 
freeze in Subpart B rates.19  This is clear even in the Motion’s quoted text if read 
in the original context in our public comment from which it is excised.   

“[W]e respectfully ask the Judges not to impose those frozen rates on 
everyone else without their participation and consent as well as 
evidence. What is good for the goose may be anathema to the gander.”20  

I summarize my clients’ comments as stating that if you are going to purport to 
have the authority to take less (or freeze in this case, which is essentially taking 
less due to the cruel tax of inflation), then you better have some proof of who 
agreed to what.  Again, nothing to do with the streaming piece.  I must also point 
out that the clients expressly stated repeatedly that they had no wish to 
interfere with the proposed settlement as to the parties.21  This is the opposite 
of the implication it seems that the Services would have the Judges believe. 
 
My clients also recommended that the Judges cabin the voluntary agreement 
among the proposed settlement’s direct participants and establish a higher rate 
for everyone else who did not accept the settlement.22  This approach had the 

 
18 Motion at 8. 
 
19 First comment at 10. 
 
20 Motion at 8, emphasis added. 

21 Second comment at 35 (“The Writers wish to emphasize again that they have no interest in 
interfering with the voluntary agreement reached by the Majors; they made their deal.”)  

22 First comment at 10 and 11. (“The Judges could cabin the rates and terms to those parties who 
are actually signatories to the settlement, directly or indirectly…. If the Judges do not wish to 
take this approach, the Judges may wish to assure that all songwriters who are affected by their 
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additional benefit of removing the transactional nature of the freeze as a gating 
item in the streaming piece.23  If that aspiration is not the exact opposite of what 
the Services imply, it certainly isn’t supporting whatever their point is.  Again, the 
Services omit that little detail from the Motion. 
 
There is No Need to Compel Disclosure of Royalty Statements or Question the 
Bona Fides of Songwriter Witnesses 
 
I also wish to provide a hopefully helpful opinion to the Judges about Google’s 
equally off-base rationale for its motion demanding production of songwriter 
royalty statements and questioning the bona fides of the Copyright Owners 
witnesses (“Google Motion”).24  Royalty statements are deeply personal to 
songwriters and are one of the few bastions of privacy yet to be invaded by the 
phalanx of data sniffers.  The very idea that songwriters will be forced to have 
their own royalty statements displayed to Google in an effort to pay them even 
less than they already receive is simply a hateful premise.  Google is, after all, in 
control of vast amounts of the world’s information, including royalty information 
through its various subsidiaries—the statement “Google can’t find X” where X is 
nearly any piece of data is simply risible.   
 
Any criticism by Google of the credibility of the Copyright Owners’ songwriter 
witnesses on the streaming piece of the proceeding is equally offensive and over 
the top.  Google runs a vast and global network of paid consultants, academics, 
think tanks and straight up lobbyists that has been the subject of considerable 
investigation and forced disclosure for over a decade.25  Assuming that Congress 

 
ruling are provided with the full picture of what the deal was that induced the purported 
settlement…. We recognize that the Judges may wish to avoid an outright rejection of the 
purported settlement. An agreement among the parties is consistent with the goals of a 
voluntary negotiation. One remedy might be for the Judges to require the parties to construct an 
opt-in structure that would only apply to those who affirmatively agree to accept the frozen 
rate.”)  

23 Second comment at 3 (“While not directly at issue in the reopened comment period, what is 
clearly the case is that the settlement of the Subpart B rates has unnecessarily become a major 
gating item for the streaming side of this Proceeding, geese and ganders being what they are.”)  

24 Google’s Motion to Compel Production of Documents and Information from Copyright Owners 
(Jan. 10, 2022) (eCRB Dkt. No. 26029). 
 
25 See, e.g., David Dayen, Google's insidious shadow lobbying: How the Internet giant is 
bankrolling friendly academics—and skirting federal investigations, SALON (Nov. 24, 2015) 
available at 
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hasn’t broken Google up before the end of Phonorecords IV, I assume the 
company will still be pushing this hustle.  We will see what the songwriter 
witnesses actually say, but I have no doubt that on the streaming rates and 
terms they should be given a fair hearing and not have their bona fides 
challenged.   
 
Google really should not want to start down that path because if that’s how 
we’re going to roll, there’s quite a lot to be said going the other direction.  
Respectfully, both the Motion and the Google Motion are fine examples of how 
chaotic and out of control the entire rate setting process has become to many 
songwriters.  I sympathize with the Judges’ role of riding herd on this chaos to 
maintain good movement.  But let’s not forget that songwriters are the drag 
riders. 
 
Conclusion 
 
Frankly, in my view the Services are way, way out of their lane.  They cherry pick 
a few words that are taken entirely out of context to support a proposition that 
by definition my clients did not even address because it was outside the scope of 
the inquiry they responded to and the Judges’ invitation.  I’m not questioning 
anyone’s motives, and these mistakes happen with enthusiastic advocates.  But 
if the Judges want to know what songwriters around the world think about the 
streaming mechanical rates, they need only go to the source and ask for public 
comment which presumably will be done at the appropriate time.   
  

 
https://www.salon.com/2015/11/24/googles_insidious_shadow_lobbying_how_the_internet_gi
ant_is_bankrolling_friendly_academics_and_skirting_federal_investigations/; Campaign for 
Accountability, GOOGLE ACADEMICS, INC. available at 
https://www.techtransparencyproject.org/articles/google-academics-inc; National Legal Policy 
Center, NLPC Demands Alphabet Disclose Censorship Requests from Biden Admin (Jan 11, 2022) 
available at https://www.nlpc.org/corporate-integrity-project/nlpc-demands-alphabet-disclose-
censorship-requests-from-biden-admin/; Oracle America, Inc. v Google, Inc., Google’s Response 
to Order to Supplement (U.S.D.C. N. Dist. Calif., Aug. 24, 2012, Case No. 3:10-cv-03561) available 
at https://musictechpolicy.files.wordpress.com/2010/09/google-shill-list-2.pdf ; PUBLIC CITIZEN, 
Mission Creep-y: Google Is Quietly Becoming One of the Nation’s Most Powerful Political Forces 
While Expanding Its Information-Collection Empire (Nov. 2014) available at 
https://www.citizen.org/wp-content/uploads/google-political-spending-mission-creepy.pdf 
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Until then, we wait and watch what happens when the people who are paid by 
the hour try to grind down the people who are paid by the song.  In the 
meantime, the Services again compare apples to oranges and get a 
pomegranate.  And take many hours of lawyer time—not to mention the Judges’ 
time--in which to do it. 
 
Very truly yours, 
 

 
Christian L. Castle 
 
CLC/ko 


